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PROCEEDI NGS
(11: 04 a.m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
now i n Number 02-306, the Beneficial National Bank versus
Mari e Anderson

M. Waxman.

ORAL ARGUMENT OF SETH P. WAXMAN
ON BEHALF OF THE PETI TI ONERS

MR. WAXMAN:. M. Chief Justice, and may it
pl ease the Court:

The conplaint in this case alleges that a
nati onal bank charged excessive interest. This Court has
hel d repeatedly and consistently since 1875 that
section 30 of the National Bank Act of 1864 provides both
t he exclusive standards governing the interest that a
nati onal bank may charge and the exclusive judicial
remedi es for any violation.

And as a result, any claimthat a national bank
charged excessive interest necessarily arises under
Federal |aw, whether that claimis brought in State court
or Federal court. Any well-pleaded conplaint would
reflect that, and therefore, any claimof usury against a
nati onal bank, whether pleaded well or m stakenly or
deceptively, falls within the original jurisdiction of the

Federal courts and may either be filed there by a

3

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

plaintiff or renoved there by a defendant.

QUESTION: M. Waxman, normally when the Federal
Governnment creates a cause of action that preenpts State
causes of action, it attaches an elenment to that cause of
action that does not exist under sonme of the State causes
of action. Let's say, it -- it creates a cause of action
agai nst the owners and -- and managers of nucl ear
facilities, but the cause of action nust be based on
sonet hing nore than nmere negligence. It has to be
i ntentional mal feasance or gross negligence. Okay?

Now, what if sonebody cones in and brings a
cause of action in State court, alleging nere negligence
by the owners of the nuclear facility? |Is it your
position that that case is renovable even though it
woul dn*t -- it wouldn't survive a notion to dismss for
failure to state a claimunder -- under Federal |aw?

MR. WAXMAN: Justice Scalia, with respect, |
don't think that I would concede the prem se of your
guestion, that is, that a Federal cause of action
ordinarily has an additional el enent.

QUESTION:  All right. Well --

MR. WAXMAN: But | eaving that aside --

QUESTION: Leaving -- in ny hypothetical --
create one --

MR. WAXMAN:  Your -- your hypothetical actually

4
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is an exanple of a very peculiar instance in which, with
respect to nuclear incidents, Congress has inported in --
has federalized the cause. It created an express Federal
cause of action --

QUESTI ON:  Ri ght .

MR. WAXMAN: -- and said expressly that State
| aw standards will apply and it will be the | aw of
what ever State the incident occurred.

QUESTI ON: But take nmy hypothetical. Wat do
you do in ny hypothetical? |Is it renovable or not?

MR.  WAXMAN: If -- if --

QUESTI ON:  Yes or no.

MR. WAXMAN:. If -- if any -- | hope | can
remenmber your hypothetical. The --

QUESTION: The hypothetical is you plead a State
| aw cause of action that does not claimall of the
el ements which are necessary for the Federal cause of
action. So it's clear on the face of it that it is
di sm ssabl e.

MR. WAXMAN: It is definitely renovable. It
definitely is conpletely preenpted if it comes within the
scope of a cause of action that has been determ ned to be
exclusive. Now, that's --

QUESTION: It's very strange to say that you can

remove sonething that on its face does not constitute a
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Federal cause of action.

MR. WAXMAN: Justice Scalia, there may -- in
preenpti on cases, there are line-drawi ng problens at the
mar gi ns about whether sonmething is or isn't preenpted.
This is a heartland case and the exanple -- the
hypothetical you're giving is let's say that State of
Al abama or the State of Delaware created strict liability
for excessive interest. The Federal statute says it has
to be know ngly under section 86. There is no question --
no question -- under this Court's decided cases that a
claimthat a national bank charged excessive interest,
with whatever state of mnd or |lack of state of mnd, is
governed exclusively by Federal standards and an excl usive
Federal cause of action and that --

QUESTION: Right, but the question is whether
t he consequence of that is that the State | aw cause of
action nust be dism ssed by the State court because it's
preenpted, or rather, the consequence is that you can
renove i nto Federal court a pleading that plainly on its
face does not -- does not claima Federal cause of action.

MR. WAXMAN:  Well, the --

QUESTION: It just seens very strange to ne.

MR. WAXMAN. The -- the pleading -- the
conplaint in this case on its face does satisfy the

Federal cause of action and --
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QUESTION: | understand that. | wunderstand
that. We're -- we're not tal king about what happens here.
But | -- with regard to the general principle that you
want us to set forth

MR. WAXMAN: | think --

QUESTION: That's -- what's -- what |I'm
concerned about. Is it that all cases automatically cone,
or is it only those that -- that set forth a Federal cause
of action?

MR. WAXMAN: It has to be one that if well
pl eaded -- | nmean, a -- on a renoval -- on a notice of
renmoval , the Federal court is obligated, |ike any court
determining its own jurisdiction, to read the conplaint as
if it were well pleaded. And if, when the court reads the
conplaint, it says there is a Federal question necessarily
presented in here which has been inartfully not pleaded,
the court then proceeds to adjudicate on the nerits that
claim If the answer is no, if the answer is, hey, this
guy pleaded a claimunder State |law and | have wel
pl eaded it and it still doesn't raise a Federal question,

t hen you remand.

And it's that -- that's sort of -- | didn't nean
to qui bble with you, but the principle that we suggest is
very straightforward is sinply an application of this

Court's decided jurisprudence, under arising-under
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jurisdiction, that renoval jurisdiction follows original
jurisdiction.

QUESTION: M. -- M. Waxman, is what you're
saying essentially there is a Federal claimor there is no
claim? Certainly the plaintiff doesn't want there to be
no claim If there is a claim it is necessarily Federal.

MR. WAXMAN:  Yes.

QUESTION: And that's what makes it renpvabl e.
It is treated as though it were well pleaded, when, in
fact, it's badly pleaded.

MR. WAXMAN: I ndeed. And the -- the perplexing
t hi ng about this case is the sort of al nost Kafkaesque
situation that we have that's exenplified by the am cus
briefs on both sides where this particular instance where
the plaintiff says usury under State | aw even though the
Suprene -- this -- this Court has decided, since 11 years
after the act was passed in the Civil War, that there is
no such State claim we now have a -- a group of
plaintiffs lawers from California urging this Court to
establish a right to plead sonething that in their own
case they say is only, quote, defensively preenpted.

QUESTION: If they had --

MR. WAXMAN.  And no one has -- |I'msorry.

QUESTION: If they had pled it correctly, they

could still be in State court, but the defendant coul d
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remove. |In other words, this is not -- although it's a
Federal claim-- it arises only under Federal law -- it
could be brought in State court or Federal court.

MR. WAXMAN: Correct. There is concurrent
jurisdiction as there -- as is the norm as this Court has
expl ained. And there are instances in which these cases
are litigated to the nmerits in State court and instances
in which they're litigated in Federal court either because
they're brought there by the plaintiff, as the plaintiff
coul d have here, or they're renoved there as the
def endant .

And the other principle that this case reflects,
as | said, is not just the inportance of parity in Federal
question jurisdiction between giving plaintiffs and
def endants parity in invoking the Federal courts if they
choose, but the requirenment that this Court has stated
over and over and over again that in -- in determning its
own jurisdiction, the Federal court will construe the
conpl ai nt as wel | - pl eaded.

QUESTION: M. Waxman, one thing that troubles
me about -- about the proposal that you naeke and that the
Government nmaekes is that it seens to ne in the LMRA case
t hat established this principle and in the ERI SA case,
which is the only other case that has -- has held to the

sanme effect, those cases refer to this as being an
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extraordi nary, an unusual event. But | don't think it's
going to be an unusual event if we say that whenever there
is created a Federal cause of action, and at the sane
time, State causes of action are preenpted, it nmay be
renoved to Federal court. | don't think that will be

unusual at al

And | sort of | ooked upon the -- the Labor
Managenent Rel ations Act case as really sort of a -- a
pl atypus, | nean, a very strange case in which the courts

just didn't want these |abor things to go into State
courts because they didn't trust State courts. And so
t hey said, boy, we're going to have Federal courts create
this whole new | aw of -- of contracting, of collective
bargai ning. That's how | always regarded it. And now
you're telling ne it's really just a little piece of a
much broader proposition which is not at all -- not at al
narr ow.

MR. WAXMAN: No. Justice Scalia, |I think it

actually is very, very narrow. And we can go through in

detail, but alnost all of the statutory schenes that
the -- the State's am cus brief cites are not, in fact,
exanpl es of conplete preenption. But it -- it comes up

only in the instance where there is not only substantive
preenption by Federal |aw and the creation of a Federal

cause of action, but the determ nation that that cause of

10

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

action is, in fact, exclusive. And that is the difficult
and cl ose question that this Court --

QUESTION: Well, was -- was that true in the
Farnmers' and Mechanics' case? The -- the Court certainly
said that when you're suing for usury, that was all you
could get with the -- that wasn't, of course, a -- a
renmoval case at all, was it?

MR. WAXMAN:  No, it wasn't a rempval case. And
in fact, depending on when in 1875 it was deci ded, there
may or may not have been --

QUESTI ON:  There wasn't Federal -- there wasn't
Federal question jurisdiction.

MR. WAXMAN:. -- there may not have been renoval .

QUESTION: But it is not a white horse case for

you, that one.

MR. WAXMAN: Il think it is a -- if | understand
the reference, | think it is a white horse case in the
sense -- in this sense, M. Chief Justice. W're not

contendi ng that the 1864 act evinced an intent to nmake
t hese causes of action renovable, even if pleaded under
State | aw, because there was no general Federal question
jurisdiction, and it wasn't provided in the | aw.

The rel evant question and the rel evant question
that this Court deenmed to be close in Metropolitan Life in

t he ERI SA context is whether -- okay, fine, Federal |aw
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has substantively preenpted the field or by conflict or
whatever. |s the creation of the Federal cause of action
of such force that it should be deened to be exclusive?

And that, | think, is what this Court decided
first in Farmers' and Mechanics' Bank by saying to the
borrower in that case -- the borrower was maintaining that
under New York State law, it was entitled to void not --
to forfeit not just the interest, but the note. And this
Court said, |look, New York State | aw has nothing to do
with this. This is a claimof usury by a national bank.
The Federal standards are exclusive, and the Federal
penalty expressly will not permt forfeiture of the note.
Only the interest.

QUESTION: But -- but certainly under the -- the
statute itself did not preclude the possibility of that
action having been brought in State court.

MR. WAXMAN:  Not at all. And in fact, it was
expressly contenplated. Then as now, these actions can be
brought and are often brought in State courts. All that
the --

QUESTION: So can 3 -- 301 suits. The two cases
t hat we have so far where we have recognized that there is
only a Federal cause of action, that cause of action could
have been brought just as well in State court, but it's up

to the defendant to renove it. So we're not tal king about
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an exclusive Federal forum

MR. WAXMAN: That -- that's correct, Justice
G nsburg. And the sane is true for the types of ERISA
claims that were at issue in Metropolitan Life.

QUESTION: And -- and | suppose one reason -- |
was surprised when | went through. | thought there woul d
be a whole | ot of exclusive Federal cause of action,
and -- and there are very few. But | suppose one of the
reasons we don't get it very often is just what Justice
G nsburg said. There are other provisions where there's
an exclusive Federal forum

MR. WAXMAN: Correct. For exanple, the
Copyri ght Act.

QUESTION: Which is -- which Iis not this case.

MR. WAXMAN: The Copyright Act certainly is an
exanpl e of conplete preenption, but there's a statutory
provi sion that --

QUESTI ON:  Okay, why didn't we express this --

this principle before instead of -- instead of adhering so
narromy? | nmean, even the ERI SA case, it didn't express
this -- this broad theory. It says, this is -- this is

very nmuch |ike the section 301, and the | egislative
hi story referred specifically to 301, and therefore we
cone out the sane way. Pretty -- pretty narrow.

MR. WAXMAN: Here's -- here's why, Justice

13
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Scalia. The very difficult -- this Court nade clear in
Metropolitan Life, if it wasn't clear before, that it
wasn't going to infer from congressional silence very
lightly that when Congress created a Federal cause of
action, it neant it to be exclusive so that it would

di spl ace State causes of action. There's a very strong
and | ongstandi ng presunption to the contrary.

But that difficult question was decided in the
context of section 30 of the National Bank Act begi nning
in 1875 for reasons that are explained in this Court's
opinion and in the Conptroller's report that the
Governnment cites that precipitated the enactnment of
section 30, which is that this was war legislation. This
was a -- the creation of the national banks was hoped by
Congress and President Lincoln that it would provide the
means with which the Government could continue to fund the
war, and national banks would knit the country together
when the war was finished.

And the one thing that conmes out of the history
of this case and is reflected in this Court's opinions is
that they feared, based on their experience with the first
bank of the United States and the second bank of the
United States, that jealous States, States that were
j eal ous of their State-chartered banks, which were issuing

paper at the tinme, would engage in predations against the
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nati onal banks that were created at the very sane tine
t hat section 30 was enacted and, in essence, snother this
i nportant Federal infant in its crib.
QUESTION: | started to call you General Waxman.
(Laughter.)
MR. WAXMAN:  Thank you.
QUESTION: Like the old days.
MR. WAXMAN: R-18.

QUESTI ON:  Assune -- assune that | -- | agree
with you that -- that on -- on conplete preenption
this -- this case passes nuster

But assunme also that in witing an opinion, | --
| want to say sonething to indicate why we do not have a
gathering snowball here. | nean, we -- first, we had the
| abor managenent reporting. Then we got in sone ERISA
cases. Now we recogni ze this.

Is there any criterion that you see in -- in at
| east the cases on those three points so far, that --
that -- or any | anguage that points to a criterion for
when preenption, particularly field preenption, for
exanpl e, becones conplete and when it doesn't?

MR. WAXMAN: Yes. There has to be
substantive -- Congress has to supply the exclusive
substantive standards. It has to create a cause of action

to renmedy violations of those standards, and this is the
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hard part. And it also has to make clear that that --

that judicial remedy is, in fact, exclusive, that is, that
it wll not permt the existence or operation of State | aw
causes of action, even those that inport the Federal
standards and ny --

QUESTI ON:  Okay. Why in other cases? Again,
assume you -- you nmade your point on -- so far as this
statute is concerned. Why in other cases aren't courts
going to be, in effect, remtted to doing what the -- the
Court tried to do here, and that is, say, let's find out
what Congress had in mnd? And we don't find anything in
the |l egislative history that makes it clear, and therefore
it doesn't apply.

MR. WAXMAN: You -- you have to find out what
Congress had in mnd, but I think this Court has nmade
clear in Metropolitan Life that it is going to be the
rare, rare, rare day when the Federal courts will infer
from congressional silence that a Federal cause of action
is to be exclusive.

And the other exanples in -- in which -- in the
Federal law in which there is, in fact, conplete
preenption, the FELA or the Carmack Amendment as an
exanpl e, Congress has gone ahead and expressly made those
actions nonrenovabl e.

May | reserve the balance of ny tinme?
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QUESTION:  Very well, M. Waxman.
M. Roberts, we'll hear from you.
ORAL ARGUMENT OF MATTHEW D. ROBERTS
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE, SUPPORTI NG THE PETI Tl ONERS

MR. ROBERTS: M. Chief Justice, and may it
pl ease the Court:

For nore than 125 years, it has been cl ear that
t he National Bank Act provides the exclusive cause of
action for a claimof usury against a national bank.
Because the National Bank Act provides the sole avail able
avenue of relief, any claimthat a national bank has
commtted usury can arise only under that Federal I|aw.
The National Bank --

QUESTION: Can | ask you the same question that
| asked M. Waxman? What if -- what if the pleadi ng nakes
a claimof usury, but it does not contain all of the
el ements necessary to make out a Federal cause of action?
| s that renovabl e?

MR. ROBERTS: A failure to state a claimon
which relief is granted does not deprive the Federal court
of jurisdiction over the claim So the sinple failure to
state a claimwouldn't prevent it from being renovable if
the -- if the claimwas within the scope of the Federal

cause of action, if it was a colorable claim
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Now, if -- if the claim--

QUESTION: Well, it's not colorable. | nean,
one of the elements is just not there.

MR. ROBERTS: |If -- if the claimwas not
colorable --

QUESTION: It -- it clains usury when -- when
what they charged was 3 percent and that would not violate
t he Federal statute.

MR. ROBERTS: Well, here -- here we -- we don't
have that situation, Your Honor.

QUESTION: | understand that. | want to know --

MR. ROBERTS: That --

QUESTION: We -- you're -- you're asking us to
set forth a new general proposition, which we haven't set
forth before. W've -- we've treated 301 and ERI SA as --
as distinctive cases. Now you want a general proposition.
| want to know what does this general proposition cover.

Is the State court going to have to -- or is --
before renoval is granted, is the court going to have to
deci de whether a cause of action is properly stated, or --
or, you know, whether -- whether it could be dism ssed
on -- on a notion to dism ss?

MR. ROBERTS: \When it's renoved, the Federal
court decides whether there's jurisdiction under Federal

| aw, whet her there's arising-under jurisdiction, and
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deci des whether the -- the conplaint is properly pleaded,
the true nature of the conplaint states a cl ai munder
Federal law. And --

QUESTION: So if it doesn't, then it stays in
State court.

MR. ROBERTS: |If it doesn't, then it can remand
the State -- the case back to State court, but it would
have decided, in essence, that the claimshould be
di sm ssed at the sane tinme by deciding --

QUESTI ON:  What happens -- what happens if the
cause of action is for m srepresentation under State | aw,
and the m srepresentation is that the interest rate was
|awful and the plaintiff alleges it was unlawful because
it was usurious?

MR. ROBERTS: Well, to the extent that the State
claimrequires the decision that a -- a determ nation that
there were excessive interest charges by a national bank,
then the claimwould fall within the scope of the cause of
action. But that wouldn't nean that there couldn't be
claims for m srepresentation that --

QUESTION: Well, in -- innmy -- would this
renovabl e? This is the only thing in the conplaint.

MR. ROBERTS: The conplaint --

QUESTION: It seens to ne this m ght be |ike

Gully in that it -- the -- the nature of the cause of
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action was really a State cause of action even though it
invol ves an inquiry into what the Federal |aw --

MR. ROBERTS: The State cause of action is just
m srepresentation.

QUESTION: That's it.

MR. ROBERTS: Then that would not be renpvabl e.

QUESTION: It's unlawful, and the only
m srepresentation is it's unlawful and it's unl awf ul
al |l egedly because it's usurious.

MR. ROBERTS: Yes. | don't think that would be
removabl e, Your Honor.

QUESTION: There were related clains here that
were strictly State cl ai ns.

MR. ROBERTS: That -- that --°

QUESTION: But they fell into --

MR. ROBERTS:. Yes, but the existence of pendent
State clains doesn't defeat renoval jurisdiction just as
it doesn't defeat original jurisdiction. There were
pendent State clains in the Metropolitan Life case, yet --

QUESTION:  And they'd cone up under 1367. They
would travel with the 13 --

MR. ROBERTS: Exactly, Your Honor. The
suppl enmental jurisdiction statute, 1367, expressly
provi des for Federal court jurisdiction in those

instances. They would come with -- with the claimto
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Federal court.

QUESTION: But if you had this same conpl ai nt
and it didn't have the usury claimand it just had those
State law clains, then there's nothing renovabl e.

MR. ROBERTS: That's -- that's right, Your
Honor. The -- the m srepresentation claimand the
suppression claimare both species of fraud clai munder
State law. They don't cone within the -- the scope of the
cause of action in the National Bank Act, and they're not,
on their own terns, arise under Federal |aw and they would
not be renpvabl e.

QUESTION: M. Roberts, can |I go back to your
answer to Justice Scalia's question? | wonder if you
really neant the answer you gave.

Assune a case in which the plaintiff alleges
that 3 percent is usurious as a matter of Al abama | aw, and
under Federal law it nust be at |east 5 percent, say. As
| understand it, that would be renovabl e because he's
maki ng a usury claimand would be dism ssable, that is,
under your -- your theory of the case. But | thought you
said that would have to be dism ssed in State court.

MR. ROBERTS: What -- what -- | tried to
di stinguish between failure to state a claim which |
agree the sinple failure to state a claimis -- is not a

ground for |ack of Federal jurisdiction, Your Honor.

21

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

QUESTION: If you fail -- you failed to state a
Federal claim but you do state an Al abama cl ai m

MR. ROBERTS: There is no Al abama cl ai m because
the only claimcan arise under Federal law. So it -- so
it is renovable and then the Federal court would assert
Federal jurisdiction, which it has over the claimand
dismss it.

QUESTI ON: And the Federal court would dism ss,
yes.

MR. ROBERTS: Yes. Yes, Your Honor. But -- but
that was the initial question that | -- that |I understood
Justice Scalia to be asking.

But then he said, if it's not colorable on the
face of the conplaint, what happens then? But | don't
think it nakes a practical difference.

QUESTION: Well, that's ny -- ny hypothetical.
It's 3 percent and the Federal |aw clearly says anything

under 5 percent is not usurious. \Wat happens with that

case?

MR. ROBERTS: The critical -- you have to
know - -

QUESTION: 1've given you all the facts.

MR. ROBERTS: There still -- there still could

be a col orabl e clai munder --

QUESTION: Well, is it a colorable claimor
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isn't it when it doesn't allege a --

MR. ROBERTS: W don't know what the rate --

QUESTION: -- percentage rate that's usurious
under Federal |aw?

MR. ROBERTS: You don't know what the rate is,
Your Honor, under Federal |aw without -- w thout nore
facts about the conpl aint because the National Bank Act
provides the -- the possibility the national bank can
charge any of three rates. But the --

QUESTION:  And one was a State rate.

MR. ROBERTS: -- the fundanental -- the
fundamental point is that -- that it's renovable if
there's jurisdiction in the original jurisdiction of the
Federal court.

QUESTION: Well, I still don't understand your
answer. My -- ny hypothesis is the Federal |aw says no
cause of action unless it's over 5 percent. He pleads
3 percent and he -- and he says this violates State | aw

He says that and the defendant cones in and says, well,

there's no State | aw cause of action. |It's a Federal
claim | want to renove it. Does the judge renove it or
not ?

MR. ROBERTS: |If -- if thereis -- if the claim

properly pleaded states a claimover which there's Feder al

jurisdiction, if it was pled as a claimunder the National
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Bank Act --

QUESTION: No, it's -- that is a matter of State
law in usury and --

MR. ROBERTS: No.

QUESTION: -- and you say there is no such
animal. But then do you get to renpve it or don't you? |
don't understand your answer.

QUESTION: | don't think there's authority to
renmove it, if --

QUESTION:  The answer is yes, isn't it? You can
renmove it.

MR. ROBERTS: You can --

QUESTION: He m ght be able to renmove it because
he doesn't have confidence in what the State judge will
do.

MR. ROBERTS: No -- no, Your Honor. You can
renmove it if there's -- if there's original -- would be
original jurisdiction over the conplaint. And that
doesn't matter whether it's characterized as a -- as a
conpl ai nt under State |law, which doesn't -- doesn't exist
because it's been entirely displaced, or if it's properly
pled as a -- as a claimunder Federal law. You coul d just
as easily ask if they state the claim --

QUESTION: I -- 1 still don't know whet her

you're telling me yes or no to my hypothetical
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MR. ROBERTS: I'mtelling you that if the -- if
there's no colorable claim--

QUESTION:  Well, I've told you what the claim
is. |Is that colorable or not?

MR. ROBERTS: Well --

QUESTION: He says 3 percent. Federal lawis
5 percent, and Al abama says I'lIl -- I'Il do it on
3 percent. Can he renmpbve it or not? He -- | would think
he could renmove it and get it dism ssed, but |I'mnot sure
you agree with that.

QUESTION:  The question -- can | ask you a
standard on this? | nean, | thought the standard is to
ask this question. |Is this -- i.e., the State claim --
the kind of claimin respect to which Congress intended
the Federal action to be the exclusive substitute
therefor? |If the answer to that question is yes, you can
renmove it even if it doesn't state a Federal cause of

action. Now, have | got it right what your argunment is or

not ?
MR. ROBERTS: Yes, that's correct, Your Honor.
QUESTION: Then the answer to Justice Stevens,
if I have the right standard, would be yes, because

Congress did intend the Federal cause of action to be an
exclusive substitute for those State actions which allege

that 3 percent is usurious.
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QUESTI ON: How does this renoval statute read?

I mean --

QUESTION: Is that right or not?

MR. ROBERTS: The -- the renoval statute gives
the -- gives the -- the Federal courts -- gives the

def endant the right to renove to a Federal forum any claim
that arises under the laws of the United States --

QUESTI ON:  Arises under the | aw.

MR. ROBERTS: -- and so -- so the question is
whet her it arises under, whether there's original
jurisdiction in the Federal court.

QUESTION: And could we please answer Justice
Breyer's question?

QUESTION: | want to know if [I'mright or not --

MR. ROBERTS: Yes.

QUESTION: -- because |I'm not asking just to
hear my standard. |[|'m asking --

MR. ROBERTS: |I'm-- I'msorry, Your Honor
Yes.

QUESTION:  I'mright, okay, in your opinion.

MR. ROBERTS: Yes, you're right.

QUESTI ON: Okay.

QUESTI ON:  Okay, and by the sane token, if
Justice Stevens' question had been asked about a subject

that is not under the banking act or |abor managenent
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reporting or that part of ERI SA which has been held to be
conplete preenption, | take it your answer would be that
if a -- a claimwas pleaded that omtted one el enent of

t he Federal cause of action in the State court, and you
didn't start with the assunption that there was conplete
preenption for extraneous reasons, it wouldn't be
removabl e.

MR. ROBERTS: Yes. |If there -- if | understand
the hypothetical, it's not a situation where it arises
under the exclusive cause of action for usury under the
Nati onal Bank Act.

QUESTION: Right. W don't start with the
assunmpti on of conplete preenption. Wat he states is, in
fact, a Federal claimbut for one element. 1Is that
renovabl e?

MR. ROBERTS: Yes.

QUESTI ON: He | eaves out an el enent.

MR. ROBERTS: The Federal -- the Federal claim
woul d be rempvable to -- to Federal court, yes.

QUESTION: But it's not a Federal claim He's
| eft out one element. Wuld that be renpvabl e?

QUESTI ON: Answer yes or no, and then sit down.

MR. ROBERTS: Yes. Yes, Your Honor, it's
renoval .

Thank you.
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QUESTI ON: Thank you, M. Roberts.

M. Clark, we'll hear from --

ORAL ARGUMENT OF BRIAN M CLARK
ON BEHALF OF THE RESPONDENTS

MR. CLARK: M. Chief Justice, and may it pl ease
t he Court:

Federal jurisdiction is necessarily limted
jurisdiction. Federal renoval jurisdictionis limted by
statute to those cases that arise under the Constitution
or laws of the United States. Plaintiffs have brought no
cause of action on the face of the conplaint that arises
under the -- the Constitution or |aws of the United
States. As such, there's no Federal jurisdiction under
| ong-held jurisdiction --

QUESTION: Onh, but it's a claimof usurious
i nterest charged by a national bank.

MR. CLARK: It is a--

QUESTION:  So under the theory of the
Governnment, that is a Federal claim

MR. CLARK: Under the theory of the Governnent,
it -- the claim as pled, is under Al abama Code section
8-8-1. And any interposition of Federal law at all is
necessarily interposed by the defendant in this case. And
under this Court's decisions in Gully, which was a

Nati onal Bank Act case, Caterpillar, MetLife, Franchise
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Tax Board, the inposition of a Federal defense does not
create --

QUESTION: This is not a Federal defense, M. --
M. Clark. This is like -- suppose you have a case in
State court and the plaintiff says, we're both fromthe
State of Al abama. Defendant renoves it, says, | was
from-- 1 am was from Georgia. Now, doesn't the
def endant have a right to renove that case even though
plaintiff pled it as though it were a case that could be
only in State court? Said we're both from--

MR. CLARK: Are you tal king about where the --
where the -- a -- a conplaint is pled by -- by an -- by a
Ceorgia plaintiff against an Al abama corporation, it wll
be renoved because --

QUESTION: Plaintiff is from Al abanma.

MR. CLARK: -- because there's diversity?

QUESTION: Plaintiff says defendant is from
Al abanma.

MR. CLARK: Right.

QUESTI ON:  Def endant renpves because defendant

is, in fact, from Georgia

MR. CLARK: Right. Well, in that case you have
a -- you have a -- you have factual inaccuracy in the
pleading. |In this case, we're not tal king about their

basis for renoval is not some factual inaccuracy of the
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pleading, it's that they're saying that your |egal theory,
plaintiff, which you, under the well-pleaded conpl aint
rule are allowed to choose your own | egal theories, you've
decided to travel on the Al abama statute --

QUESTION:  You're not allowed to choose a theory
t hat doesn't exist.

MR. CLARK: Well --

QUESTION:  The notion is that there sinply is no
claimunder State |aw for usury against a national bank.
It doesn't exist. No such claim [If the plaintiff chose
to stand on such a claim it would have to be dism ssed
because the only exclusive claimfor relief -- although it
can be brought in State or Federal court, the exclusive
claimis one under Federal law. That's the argunent here.

MR. CLARK: The argunent that they are nmaking is
that there's no claimis -- is msstating. There is a
claim

What -- what Your Honor is discussing is the
principle of ordinary preenption. Whether or not that

Al abama State | aw claimmy proceed is a question of

ordi nary preenption as to be -- to be distinguished from
conpl ete preenption. And the Court held in -- in
Caterpillar that -- that a case may not be renoved on a

Federal defense, including the defense of preenption, even

if the defense is anticipated by both parties.
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QUESTION: O course. And there's one case --
was surprised you didn't cite it in your brief. It's
very -- makes that point very nicely. The Rivet case
agai nst Regi ons Bank, which was featured on the other
side -- you didn't nention it at all in your brief.

MR. CLARK: That's an ordinary -- ordinary
preenpti on case -- case al so.

QUESTI ON:  That -- that distinguishes between a
claimfor relief and a defense. And that case involved a
def ense.

MR. CLARK: Right, and --

QUESTI ON: The defense of preclusion.

MR. CLARK: Right, and that's exactly what they
have in this case, a nmere defense in this case. And --

QUESTI ON: Because?

QUESTION: Do you -- do you disagree that
section 86 of the National Bank Act provides the sole
source of the cause of action?

MR. CLARK: |t does not provide the sole source
of the cause of action that the plaintiffs have pled in

this case, and that's the difference here is -- is the

source of sort of organic law as to where the -- where the

conpl aint cones from
Assune there were -- the defendants never

brought up this -- this claimor this defense of Federal
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preenption. The Al abana case would -- the Al abama usury
claimwould go forward under Al abama | aw and woul d be

deci ded under Al abama law. So it's inportant to -- to see
the distinction between -- between what's being -- what's
bei ng pled and a defense to what's being pled.

Now, as -- as was stated --

QUESTION: Wait. Don't |eave that point because
you're -- you win if you're right on that. | nean, you
win if your particular claimis not preenmpted by this
Federal statute, you win -- and they admt it -- if this
particul ar Federal statute is not intended by Congress to
be the exclusive vehicle for bringing the kind of claim
t hat you have brought. So now, explain to me. You just
said it isn't. Wiy isn't it?

MR. CLARK: \Why isn't -- Your Honor, why
isn't -- why isn't the -- the cause of action we've
br ought --

QUESTI ON:  Why, in your opinion, is the State
cause of action that you brought -- you say it is not true
t hat Congress intended the Federal cause of action as the
excl usi ve vehicle, excluding your kind of claim

MR. CLARK: Well --

QUESTION: They say it did. You say it didn't.

Now, all | want to hear is your argunents for

saying it didn't because they pointed to a | ot of Federal
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cases going back to 1886 which say usury clains are to be
brought under the Federal statute. The State power in
respect to a national bank has no power. Okay? Now, your
reply to that is what?

MR. CLARK: As this Court stated in the
Caterpillar case under note 4, the question of the breadth
of the --

QUESTION: | don't see what Caterpillar could
possi bly have to do with it since it isn't a bank case.

MR. CLARK: Well, but the question of the
breadth --

QUESTION: Is it?

MR. CLARK: -- of the renmedy provided --

QUESTION: |'m not asking you that. | asked you
to tell nme about banking | aw.

MR. CLARK: Right.

QUESTION: | want to knowis it the case in your
view -- you concede it. You seemto contest it. I'l
repeat it for the third tine.

Is it the case that this Federal cause of action
is intended by Congress as the exclusive vehicle excluding
your State cause of action under the Supremacy Cl ause of
t he Constitution?

MR. CLARK: Under Supremacy Cl ause --

QUESTI ON: Is the answer to ny question yes or
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no?

MR. CLARK: That is -- yes, that is what those
cases hold. However --

QUESTI ON:  Okay. Well, then --

MR. CLARK: -- however --

QUESTION: -- then you can't nmke the argunment
you j ust nade.

MR. CLARK: However, the question of whether or
not a claimis preenpted ordinarily is a -- a wholly
di fferent question from whether or not there's
jurisdiction in the Federal courts.

QUESTION:  All right. You -- you really want --
you conceded you have no State claim [It's preenpted by
t he Federal statutes. |Is that right? Is that what you're
concedi ng?

MR. CLARK: We -- it appears that there is no --
there is no State claimon the usury.

QUESTION:  All right. There is no State claim
So then the question in this case is even though you
concede, as | take it you have -- | don't know if you
really nmean to.

(Laughter.)

QUESTION: But -- but | take it you just did
concede that the Federal cause of action is the only

possi bl e cause of action that your client could have.
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MR. CLARK: Well, if the -- if my client -- if
we decided to travel under the Federal cause of action --
and what this goes back to is the well-pleaded conpl ai nt
rule. Plaintiffs in -- in cases are allowed to choose
their remedies. And in this case the plaintiffs chose a
remedy under the Al abama usury statute, be --

QUESTION: The problemw th it is your conplaint
isn't well-pleaded if the only source of |law is Federal
whi ch you conceded on your brief and again here. There is
no well -pl eaded Al abama cl ai m because the Al abama cl ai m or
the State |law claimdoesn't exist. The only claimthat
exi sts agai nst a national bank for usury is a Federal
cl aim

MR. CLARK: Well, and again, that is a
defense -- the claim-- as the Court said in MetLife, the
touchstone is not whether or not preenption is obvious,
but the question is whether or not that creates renoval
jurisdiction.

QUESTION:  No, but the -- the --

MR. CLARK: And that has to appear fromthe face
of the conpl aint.

QUESTION:  But | --

QUESTION: But the face of a well-pl eaded
conplaint. And there's a difference between preenption as

a defense to a claimthat is well pleaded and here where
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you have badly pl eaded a conplaint that can arise only
under Federal law that sinmply can't arise under State |aw.
MR. CLARK: The problemw th that test is it's
not a -- it's not a test. It adds another |ayer of -- of
litigation to -- to alnpst any claim And what you're
going to have is, instead of follow ng the well-pleaded
conplaint rule that for years has served this Court,
you're going to have all manner of State | aw causes of

action all of the sudden renoved and then you're going to

have this litigation over -- over, well, does it state a
cogni zabl e cause of action under -- under State law or is
it part of --

QUESTI ON: We have one sinple question. Has
Congr ess provided for exclusive Federal |law to govern this
claim? That's not a conplicated question.

MR. CLARK: Congress has not provided for
excl usive Federal cause of action to govern an Al abama
usury cl aim

QUESTION: So then you are not conceding --

QUESTION: Then you just w thdrew your
concessi on.

(Laughter.)

QUESTION: -- conplete preenption as opposed to
ordi nary preenption.

MR. CLARK: As a matter of ordinary preenption,
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and maybe --

QUESTI ON:  You're concedi ng ordi nary preenption,
but not conpl ete preenption.

MR. CLARK: Exactly. And if I -- if |

under st ood the question, then | m sunderstood the

guesti on.

QUESTION: I'msorry. It probably was --

MR. CLARK: As a matter of ordinary preenption,
it may very well be that -- that --

QUESTI ON: Congress --

MR. CLARK: -- the State claimand Congress --
and Congress intended that.

QUESTION: Let himfinish answering the question
t hat sonmebody el se asked.

QUESTION: Oh, |I'm sorry.

MR. CLARK: But as a matter of conplete
preenpti on, under -- under what | was saying in the
MetLife and the Caterpillar case, those do not
jurisdiction make. In the GQully -- Gully case itself, it
said a suit brought upon a State statute dues not arise
under an act of Congress because prohibited thereby.

That is exactly the situation that we have here.
We have a State | aw cause of action. W have the
def endant interposing a defense saying, your State |aw

cause of action is prohibited by that -- by that -- by the
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Federal act, and now we want to create renoval
jurisdiction because of that.

It's interesting. This Court has al ways
found --

QUESTION: M. Clark, I'm-- can we go back
to -- you just cited Gully and nmaybe | have it wrong, but
| thought that that was a suit to collect a State tax
under State | aw.

MR. CLARK: Yes.

QUESTION: That the source of |aw that was
applied to the private actor was State law, the State tax.

MR. CLARK: Yes.

QUESTI ON: And here, the source of |aw that
woul d be applied is Federal law, not State |aw.

MR. CLARK: The -- the source of law pled in the
conplaint is Alabama State |law. Now, the fact that it may
be ordinary -- ordinarily preenmpted is sonething that --
that the defendants can raise and the State courts can
decide. And the State courts have often -- often decided
matters of Federal preenption.

QUESTION: | just --

QUESTION: May | ask -- may | ask this one
guestion? It seens to nme there's a slight difference in
the text of section 85 and 86. And section 85 reads as a

defense, and if that's all there were here, | would
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under st and your argunent conpletely.

But | think one can read section 86 as creating
an affirmative Federal cause of action, and one can argue
that that's the only cause of action that can be
prosecuted. Now, if that's true, would there not be --
would it not -- not -- would you not have to say then that
the affirmative renmedy in -- under the Federal statute is
excl usive?

MR. CLARK: Well, in -- in -- there are many
Federal statutes that would run concurrently with State
regul ation of -- of business. And if -- if the question
is, is the fact that there's a Federal renedy provided, in
addition to the State renedy -- does that provide --
provi de renoval jurisdiction, the answer would be -- would
be no to that question.

QUESTION: It's not only that there's a Federal
remedy provided, but it's been construed to be the
excl usi ve renedy.

MR. CLARK: Right.

QUESTION: That those are the only renedi es that
one can get.

MR. CLARK: Again, | would --

QUESTI ON: Doesn't that distinguish it from sone
of these other hypothetical cases?

MR. CLARK: Well, again, I would go back to this
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Court's concept of federalismwherein the -- the State

courts are allowed to make that call. And in Avco, which
established the -- this platypus of -- of field preenption
or conplete preenption is very limted to -- to those

actions construing the collective -- collective bargaining

agreenments. And then it was reluctantly extended by this
Court in the Metropolitan Life and Tayl or cases, and --

QUESTION:  Well, the argunent of the Gover nnent
is that this is another one of those rare cases. That's
t heir whol e point.

MR. CLARK: But this --

QUESTION: And if it is, then you're just wong
about it being only a defensive maneuver.

MR. CLARK: This -- if this another case, it is
a wholly separate and -- and distinguished -- distinct way
to go because the National Bank Act carries with it none
of the indicia of the intent of Congress to conpletely
preenpt that the LMRA does.

QUESTION: But it's been interpreted by a nunber
of cases to have precisely that effect.

MR. CLARK: To have ordinary preenptive effect,
whi ch - -

QUESTION: No. No. That was not the
interpretation. You want us to overrule earlier cases

about --
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MR. CLARK: Absolutely not.

QUESTION:  -- the neaning of the National Bank
Act ?

MR. CLARK: No.

But in the -- in the LMRA context, you have
specific jurisdictional grant to the district courts of
the United States. Then when ERI SA cane al ong, with
Tayl or you have -- you have specific |legislative history
saying that this is to be interpreted under the Avco rul e,
which is to -- which is to -- to have a body of Federal
| aw deciding all cases, no matter where brought, under --
under ERI SA or deciding all cases under collective
bar gai ni ng.

In this case, there's no -- in National Bank
Act, there's no -- there is no body of Federal |aw that
could ever arise, and it's because the nature of the
Nati onal Bank Act is really nore of a hierarchy of State
laws. It says, National Bank Act, you can -- you can
charge either the interest rate in the State in which the
claimis brought, you can charge the interest rate in the
State in which the bank is |ocated, or you can charge --
and there's a default Federal interest rate. So what
you're going to have here is sort of a patchwork of State
| aw deci sions concerning the State -- State | aw of

Del aware versus Al abama versus Kentucky versus M chigan
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QUESTION: I'mstill trying to get back to ny --
"' m beginning to see what | think your answer is, but
pl ease don't agree with nme if you really disagree.

Al right. First, if I were to ask the
gquestion, is there Federal law in the area? Yes. Ask the
guestion, does Federal |aw preenpt State | aw? Yes.

MR. CLARK: Ordinarily.

QUESTION:  Yes, here. Yes, well, you'll say
ri ght here, but wait.

So you -- if | ask this question, is this
State -- Federal cause of action -- did Congress intend it
to preenpt a State cause of action substituting the
Federal cause of action therefor? | think now you' re
prepared to say the answer to this question is yes.

MR. CLARK: Ordinarily preenpt.

QUESTI ON:  But you will answer the follow ng
guestion no. |Is there an intent here by Congress that
this Federal cause of action that preenpts the State cause
of action by substituting an exclusive Federal renmedy --
is there an intent of Congress to allow renoval when it's
pl eaded? The answer is we have no evidence of that.

MR. CLARK: The answer to that question is no.

QUESTION: And what they're saying on their
side -- and nowthis is exactly the issue between them and

the lower courts. And indeed, there's | anguage that's
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unclear in the |lower cases -- is that we need evidence of
that latter point. That's what you're saying. And
t hey' re sayi ng no.

MR. CLARK: Well --

QUESTION: They're saying, look, all you have to
have are the first three things | nentioned. Stop after
you deci de that Congress has created a Federal action wth
the intent that it provide an exclusive substitute for
this State action. Stop there. Don't ask for any further
evi dence of anything. One, because you'll never get it.
Congress never thinks of this sort of esoteric issue. And
second, because there's just no reason.

Now, okay. Now | get the -- the clash, and now
| can get the answer.

MR. CLARK: |I'msorry if I -- 1 msunderstood
your question before.

QUESTION: No, no. It's ny fault. | didn't get

MR. CLARK: And in fact, in the -- in Justice
Brennan's concurring opinion in the MetlLife/ Tayl or case,
he said, you know, that -- that congressional intent is
the touchstone here, and that this Court would be well
served not to infer renmoval jurisdiction unless there is
sonme clear evidence of congressional intent to do so like

in an ERI SA case or like in the LMRA case.
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QUESTION: M. Cark, | should perhaps have
asked this question of the other side, but they're not
going to have a lot of tine left when they get back up.

| assune that it -- it is a given that nerely
setting forth all of the elements of a Federal cause of
action in a conplaint is not enough to provoke renoval.
That is to say, if there is both a Federal cause of action
and a State cause of action which has the sane el enents,
if you plead those elenments, which would constitute a
Federal cause of action, but you protest that you are not
asserting a Federal cause of action, you are only
asserting a State cause of action, that would not be
renmovable. Wuld it?

MR. CLARK: No, it would not be. And that --

QUESTION: Okay. So we're -- we're talking
about a -- a distinctive rule here that where you set
forth the elenents of a -- of a cause of action that you
do not assert to be a Federal cause of action, we are
going to allow it to be renoved nonet hel ess. Right?

MR. CLARK: If -- if what the defendants are
arguing, it would be a newrule. And it -- it is a
departure from --

QUESTION: But may | understand this further
poi nt? What Justice Scalia' s described seens to ne quite

common. You have State human rights |laws. You have
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Federal human rights laws. The sane facts that | was

di scrim nated against. If | make ny choice that | want to
bring it under, say, New York law rather than Title VII
that's my prerogative. And the defendant certainly can't
renove that case by saying, well, you could have pl eaded

t hose sane facts as a Title VII case. Quite different.
That's where there's concurrent | awraking authority, both
State and Federal .

Here the argunment is there is no State | awraki ng
authority. There is no parallel source of law, State and
Federal, and that's what makes it different fromthe
ordi nary case where you plead the facts and they woul d
state a claimunder either State | aw or Federal |law. The
pl eader has her choice.

MR. CLARK: There -- there is concurrent
| awmaki ng authority. However, because of the Supremacy
Cl ause, the courts have held that -- that there is
ordinary preenption in this case. But that does not
answer the question whether or not should -- there should

be removal jurisdiction in the case.

And it's -- in other words, the Al abama
| egislature certainly has the right to nake -- make | aw
regul ati ng Federal banks. 1In fact, this Court deci ded way

back in 1870 that national banks are subject to State | aw

regulation. And in fact, the quote fromthe case
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sonething like in their daily activities, they're
regul ated nmuch nore under --

QUESTI ON:  But not usury. | nean, you -- it's a
guestion of how you characterize this, but I think you
agree that on the question of usury, the Federal
| egislation is conclusive and it was done, indeed, for the
very purpose of having national banks escape from what ever
j eal ous, nmean legislation the State m ght pass.

So the only law -- | nean, the choice would be
if you want to say, yes, | want to stick with Al abama | aw,
no Federal 85, 86 for nme, that case nust get dism ssed.
You can't get past the door because there is no such
cl aim

MR. CLARK: If -- if the preenption, ordinary
preenption, is -- is applied, it -- it would -- applied as
it has been, it would be dism ssed.

However, that is a wholly separate question from
whet her the case arises under Federal jurisdiction. It is
a question of ordinary preenption that the State courts --

QUESTION:  Why would a plaintiff want to bring
a -- asuit that inevitably nust be dism ssed?

MR. CLARK: Well, and -- plaintiffs have
di fferent reasons for pleading the things they do. Under
the well -pleaded conmplaint rule, of course, it's their

prerogative to rise and fall on the causes of action that
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t hey choose to pl ead.

However, | go back to the MetLife case which the
Court said it's not the obviousness of preenption defense
but the intent of Congress. And I think in answer to the
gquestion over there, is why -- why go that extra step?
Wel |, because this Court has decided in MetLife that that
extra step i s necessary to stop this slippery slope down

where every case that is renoved out of a State court, you

now have this other |layer of -- of litigation over, well,
is there another cause of action and -- and perhaps that
we have to find some -- we have to litigate over whether

it's an exclusive cause of action.

And the answer to that is this Court has
provi ded, for right or for wong, since 1887 that we
foll ow the well-pleaded conplaint rule and it follows the
| anguage in the -- at the end of the Gully opinion saying
t hat what you need is a clear bright line l[imtation. And
only where we find sone clear congressional intent, such
as in the LMRA situation, such as in the ERI SA situation,
do we make this extrenme and extraordinary grant of field
preenpti on or conpl ete preenption or whol e preenption.

If there are no further questions, | wll sit
down.

QUESTI ON: Thank you, M. C ark.

M. Waxman, you have 3 m nutes remaining.
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REBUTTAL ARGUMENT OF SETH P. WAXMAN
ON BEHALF OF THE PETI TI ONERS

MR. WAXMAN: Justice Scalia, the answer to your
gquestion is yes, if there are --

QUESTI ON:  What was ny question?

(Laughter.)

MR. WAXMAN:.  Your question was if -- if you --
you said this would take tinme, and it will. You pl eaded
all the elements of a Federal cause of action, but it
also -- it also satisfies a State cause of action. |If the
Federal cause of action is not exclusive except in that
rare instance, it is not renovable.

Justice Breyer, yes, indeed we say that you stop
at point 3. That is, you determi ne whether or not this is
the rare instance in which there's not only substantive
preenpti on but exclusive Federal renmedies. And the reason
you stop is because we have Federal question jurisdiction.
It says that renoval is tied to original jurisdiction,
and therefore, the question is, does the conplaint
wel | - pl eaded necessarily state a cause of action? Justice
Hol mes indicated in a statenent that is oft repeated and,
if it's anything, is under-inclusive, as this Court
indicated | think in Merrell Dow, that a suit arises under
the | aw that creates the cause of action. |If the cause of

action is exclusively Federal, in that rare instance, it's
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under arising-under jurisdiction.

Justice Kennedy | think asked what for ne is the
nost difficult question in this Court's sonetinmes not
fully explicated arising-under jurisdiction, which is the
guestion that was addressed in Merrell Dow and in
particular in footnote 1 in this Court's opinion in
Merrell Dow, which is if you have a State cause of action
m srepresentation, but it has enbedded with it as a
necessary matter a concl usi on about whet her Federal | aw
was or was not satisfied, does that State claimarise
under Federal jurisdiction?

I n Franchise Tax Board, this Court repeated
dicta that suggests that the answer is yes. And in Smth
versus Kansas City Title and Trust, this -- this Court
seened to indicate yes. But in More versus Chesapeake --
t he Chesapeake and Ohio Railway, the Court suggested that
t he enbedded Federal question has to be central to the
State cause of action and really inportant.

And the result, as | -- as | think things stand
now, is we have a very long footnote 1 in this Court's
opinion in Merrell Dow that says many peopl e have
difficulty resolving our jurisprudence in this area, but
in the Merrell Dow context, where there was a State tort
claimthat could -- may | finish ny --

CHI EF JUSTI CE REHNQUI ST: Thank you, M. Waxman.
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The case is submtted.
(Wher eupon, at 11:57 a.m, the case in the

above-entitled matter was submtted.)
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